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Gurrent Vopics. 


LTOGETHER the most important ac- 
tion yet taken by the legislature now in 
session in Albany is the passage by both 
houses of the biennial sessions resolution. 
This much-needed reform, strongly recom- 
mended and advocated by Governor Black, is 
now supported by both of the great political 
parties. As the resolution involves an 
amendment of the Constitution, it must be 
approved by the next legislature and then be 
submitted to the people. If passed by the 
next legislature the people will vote upon it 
in November, 1899. There seems no doubt 
that the battle has been fought and won, and 
that nothing can now stop the adoption of 
this great reform, for of the people’s action 
there can be no doubt. The puerility of the 
arguments against it was well illustrated in 
the discussion not only in the legislature, but 
in the columns of the local newspapers. The 
strongest — in fact about the only — reason 
urged against biennial sessions was that 
there would be fewer meals served in the 
hotels and boarding-houses of the Capital 
City! 

It has been the custom of the ALBANY 
Law JourNat to publish the titles of the 
new laws as fast as they have been approved 
by the executive, and in pursuance of this 
plan one or two installments have already 
been given this year. But a glance over 
those that have been passed to date shows 
that they are of such a local, and in many in- 
stances trivial nature, that we have deter- 
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reas that nea space necessary to print them 
would be practically wasted. An examina- 
tion of these titles will surely emphasize the 
timeliness of the suggestion of former 


rs; |. Judge Robert Earl, that boards of supervis- 


ers, under the Constitution, should be 
clothed with powers of local legislation for 
counties, towns and villages, thus relieving 
the legislature of work of this character. 
The experience of New York, which has 
been a laggard in this great reform, is not 
likely to be different from that of the other 
thirty-nine States which have already 
adopted the biennial sessions plan, and in 
none of which the people would consent to 
go back to the annual system. Biennial ses- 
sions in New York will effect an annual sav- 
ing of, approximately, half a million of 
dollars, to say nothing of the relief afforded 
the courts and the bar from the never-ending 
flood of worse than useless legislation. 


The Federal Supreme Court, on the 25th 
ult., heard arguments in the so-called Joint 
Traffic case. The great question to be de- 
cided is whether the association, operating 
under an agreement on the part of thirty-one 
leading roads, is a trust within the meaning 
of the Federal Anti-Trust Law, and as such, 
illegal and opposed to the public interest. 
Former Senator Edmunds, James C. Carter 
and E. J. Phelps argued the case for the rail- 


| roads, endeavoring to prove that the object 


and effect of the association are to promote 
trade and commerce, and prevent practices 
which are injurious not only to the railroad 
industry, but also detrimental to the public 
at large. It was argued on behalf of the 
railroads that, previous to entering into this 
compact, the roads which became members 
of it had filed their schedules of rates with 
the Interstate Commerce Commission, which 
rates and fares had been accepted and ap- 
proved as just and reasonable. The object 
of the agreement, it was argued, was only to 
secure justice and fair play among the roads 
and to the public at large, all being alike in- 
terested in securing uniform and stable rates. 
The Anti-Trust Law was critically examined, 
and the suggestion made that the court, with 
entire propriety, could review its decision in 
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the Trans-Missouri case, to the effect that 
the law was applicable to railroads. He 
criticized that decision as somewhat indefi- 
nite in its requirements, holding that the 
only “ restraint ” referred to in it was that of 
a general character, and that it was not to be 
interpreted as referring to restraints which 
were not injurious to trade. Mr. Carter ar- 
gued that competition is not always essential 
to the prosperity of trade, and it is sometimes 
necessary to curtail competition in the inter- 
est of the public welfare. The association, 
he asserted, insured stability, equality and 
fairness in rates and was of great public ben- 
efit. The onlv alternative to reasonable 
pooling is unchecked competition, which 
means favoritism and inequality, and con- 
gress could not have intended to expose 
shippers to these evils. To Mr. Justice 
Brewer’s question, whether, if a road which 
refused to accept a rate made by the man- 
agers could continue to be a member of the 
association while ignoring the rate, Mr. Ed- 
munds replied that it could, the road being 
still under the jurisdiction of the Interstate 
Commerce Law. In case of a dispute be- 
tween the parties to the contract it would be- 
come a judicial question, and be taken into 
the courts. Mr. Phelps closed for the rail- 
roads. He discussed especially the penal 
character of the Anti-Trust Law, saying that 
if it was to be held applicable, then the law 
was open to attack upon constitutional 
grounds, as being calculated to deprive one 
of property without due process of law. 
This question had not been raised in the 
Trans-Missouri case, and it was not then per- 
missible that it should be. No public ad- 
vantage, he argued, was to be secured by 
applying the Anti-Trust Law to the joint traf- 
fic agreement. The Anti-Trust Law certainly 
could not be construed to inhibit contracts 
so beneficial as that under discussion. Mr. 
Phelps also contended that the regulation of 
competition was a State matter and not a 
national matter, nor in any way involved in 
the regulation of interstate commerce; but 
said if it was to be held to be a national mat- 
ter, contracts for the regulation of competi- 
tion must be decided each upon its individual 
merits. Only the shippers demand the abro- 





gation of the contract. They are only one 
class of the public. Hence the demand is 
made on behalf of one class as against an- 
other, and the railroad class had rights as 
well as the shipping class. 

Mr. Richards followed Mr. Phelps in clos- 
ing the argument for the government, saying 
that on the one side thirty-one of the great 
railroads. representing $2,500,000,000 of 
capital, were arraigned against the general 
public. Mr. Richards replied to Mr. Carter’s 
contention that an agreement for the re- 
straint of competition was not a restraint of 
trade, asserting the contrary to be true, and 
that a contract which stifles competition does 
restrain trade He argued that if rates are 
held up even to an insignificant extent, the 
extra charge is to that extent a restraint 
upon trade. It is true that competition 
might result in the failure of some railroads, 
but this chance railroad men must take as 
others must in other lines of business. The 
lowering of prices is generally regarded as a 
benefit, and it is not to be expected that the 
government would step in to protect the rail- 
roads when it does not protect others. De- 
pending upon the Trans-Missoyri decision as 
a precedent, Mr. Richards contended that the 
reasonableness or unreasonableness of the 
contract could not be considered. The law 
makes no distinctions, all combinations in 
restraint of trade being illegal under its pro- 
visions. That the traffic association restrains 
trade there could be no doubt, since the 
board of managers not only has full control 
of the competitive business of the various 
lines, but is authorized to distribute freight 
and establish rates and charges. Take away 
the power to maintain and control rates, and 
the association ceases to have any raison 
detre. It is precisely this power at which 
the trust law is aimed. Realizing that the 
Trans-Missouri decision is decidedly against 
it, the defense hopes to induce the court to 
modify its position with regard to the con- 
struction of the Anti-Trust Law, at least in so 
far as to declare that not all combinations 
and agreements that restrain trade are illegal. 
but only such as “ injuriously” restrain 
trade. This is precisely what the court, in 
the vigorous and masterly opinion written 
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by Mr. Justice Peckham a year ago, refused 
todo. The court will undoubtedly deal with 
this great question upon its merits. The im- 
portance of the coming decision upon the 
business interests of the country can hardly 
be overestimated. 


The constitutionality of chapter 506, New 
York Laws of 1897, known as the Anti- 
Ticket Scalping Bill, was affirmed in a de- 
cision recently handed down by the Supreme 
Court, Appellate Division, First Department, 
in the case of the People ex rel. George 
Tyroler, relator, appellant, v. The Warden 
of the City Prison of the City of New York, 
respondent. The act in question limits the 
sale of passage tickets and tickets for sleep- 
ing accommodations on vessels and railway 
trains to authorized agents of the owners or 
consignees of such vessels, or of the com- 
panies running such trains. The constitu- 
tionality of the act had been assailed upon all 
the grounds which constitute the safeguards 
of individual liberty and property, and it is 
notable that the decision of the court is ad- 
verse to every claim. Justice Edward Pat- 
terson, who wrote the opinion in the case — 
and it is in all respects an admirable one 
—holds that there is nothing in the statute 
which deprives the appellant of any right he 
held in common with the other citizens of the 
State, or of ‘his property. The court con- 
tinues: “ The buying and selling of railroad 
tickets is nothing but the buying and selling 
of the evidence which entitles a person to 
transportation by a public carrier. The issu- 
ing of tickets is a feature of the carrier’s 
business. The regulation and control of the 
business of a public carrier is originally with 
the sovereign power conferring the franchise 
upon that carrier, if it be a corporation, or of 
the State in which the business is carried on, 
if the carrier is not a corporation. If the 
exercise of that power of regulation and con- 
trol prevents a third party from securing a 
personal advantage, which he calls his busi- 
ness, he is not deprived of any constitutional 
right. The effect of the provisions of the act 
now in question is to confine the conduct of 
the business of common carriers in the State 
of New York to those carriers themselves, 





so far as the emission and sale and transfer 
by sale of tickets for transportation are con- 
cerned. Railroad tickets being merely the 
evidences of a contract between the carrier 
and a passenger, the whole relation as to 
their issuance and use by this law is limited 
to the carrier and the passenger. For a con- 
sideration paid, the carrier undertakes to 
transport the person to whom that ticket is 
issued. In order to prevent fraud upon a 
passenger the present statute requires that 
the dealing with reference to the evidence of 
the making of a contract of transportation 
shall be directly between passenger and car- 
rier, for when the act prescribes that the 
ticket shall be purchased only from an au- 
thorized agent of a company, it merely says 
that the purchase shall be made from the 
corporation itself, for the corporation cannot 
act otherwise than through agents; and when 
from anv other carrier, the purchase shall be 
from the certified agent of such carrier. If, 
as a consequence of this regulation, some 
person who has theretofore carried on the 
industry of buying and selling, or speculat- 
ing in railway tickets, is prevented from con- 
tinuing to do so, he is not deprived in any 
legal sense of his property right in a busi- 
ness. He is merely engaged in doing some- 
thing, not unlawful in itself, but which might 
be made so by the exercise of the power the 
State has to regulate the business of carriers 
within its boundaries. He had carried on a 
dealing in respect of which no legislative 
regulation had been made before this act was 
passed, but by doing so he did not acquire a 
vested right as against the State to prevent 
its exercise of sovereignty in the control and 
regulation of the incidents of a traffic, to pre- 
vent frauds that might be perpetrated 
through and by means of that very kind of 
dealing which he ‘had carried on.” 


For the same reasons it was held that the 
statute does not infringe any of the pro- 
visions of the Constitution of the United 
States with reference to the deprivation of a 
person of his labor or property without due 
process of law, nor deny to him the equal 
protection of the law secured by that Con- 
stitution. The act does not deprive a person 
purchasing a railroad ticket from a carrier of 





164 


THE ALBANY LAW JOURNAL. 














his special property in that ticket, nor does it 
impair the obligation of a contract, since the 
ticket is not the contract of carriage. (Hib- 
bard v. N. Y. & E. R. R. Co., 15 N. Y. 466; 
Quimby v. Vanderbilt, 17 N. Y. 306; Raw- 
son v. P. R. R., 48 N. Y. 217.) The court 
further holds that the provision that the cor- 
poration shall sell only through its agents is 
merely a declaration that the corporation it- 
self shall sell its tickets, and as applied to the 
unincorporated carriers, it does not limit the 
selection of agents to any class. Cases in 
point cited by the court as having been de- 
cided in other States are: Burdick v. The 
People (149 Ill. 600), State v. Corbett (57 
Minn. 345), Commonwealth v. Wilson (14 
Phil. 384). As to the objection that the leg- 
islation under consideration is void because 
it invades the exclusive power of the courts 
of the United States to control interstate 
commerce, the court holds that the act does 
not constitute “regulation” of interstate 
commerce in the sense in which that word is 
used in the Constitution of the United States. 
All the judges concur in the opinion, which 
will be found in full in the New York Law 
Journal of March fst. 


In the trial at the Leicestershire (England) 
Assizes, last week, of Henry Moore, on an 
indictment for manslaughter alleged to have 
been committed in the football field, Mr. Jus- 
tice Hawkins laid down the law as to what 
constitutes manslaughter under such cir- 
cumstances. The case is one of considerable 
importance to athletes on both sides of the 
ocean. The accused, in playing a game of 
football under the association rules, chargec 
the deceased from behind and threw him vio- 
lently forward against the knees of another 
player who was in the act of kicking the ball. 
The deceased was seriously injured inter- 
nally, and died in consequence. Charging 
from behind is contrary to the rules of the 
game. The judge, however, would not allow 
the rules to be put in evidence, holding that 
they were quite irrelevant, and that it did 
not matter whether the prisoner had broken 
the rules or not. No rule of any association 
or society could override the common law of 
the land. If the rules of the Football Asso- 








ciation provided that one man was entit'ed 
to knock down another, and if he did so with 
so much violence as to cause death, it would 
still be manslaughter. The only question for 
the grand jury was whether the iatal in- 
juries had been caused by misadventure or 
by the violence, recklessness or gross negli- 
gence of the defendant in inflicting the in- 
juries which subsequently proved fatal. This 
direction appears to be in accordance with 
Regina v. Bradshaw ([1878], 14 Cox, Cr. 
Cas. 83). In that case, which was also tried 
at Leicester, before Bramwell, L. J., the 
judge said: “ No rules or practice ot any 
game whatever can make that lawful which 
is unlawful by the law of the land; and tlie 
law of the land says you shall not do that 
which is likely to cause the death of another. 
* * * Therefore, in one way you need not 
concern yourselves with the rules of football. 
But, or the other hand, if a man is playing 
according to the rules and practice of the 
game, and not going beyond it, it may be 
reasonable to infer that he is not actuated by 
any malicious motive or intention, and that 
he is not acting in a manner which ine knows 
will be likely to be" productive of death or 
injury. But independently of the rules, if the 
prisoner intended to cause serious hurt to the 
deceased. or if he knew that in charging as 
he did he might produce serious injury, and 
was indifferent and reckless as to whether he 
would produce serious injury or not, then the 
act would be unlawful.” Hawkins, J., told 
the jury that the only question for them was 
whether the deceased came by his death as 
the result of gross negligence or intentional 
violence on the part of the prisoner. If they 
thought he had come by his death from any 
such cause, thev should convict. They ac- 
cordingly did convict. The Solicitors’ Jour- 
nal suggests that, although the rules are im- 
material to the question of guilt or inno- 
cence, anvthing should be admitted in evi- 
dence which affects the degree of the pris- 
oner’s guilt, and from this standpoint it 
might be important to know whether or not 
the rules were broken, for while no rules can 
justify an illegal act, where a person has 
acted within the rules which regulate the 
play of thousands of young men every day, 
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it seems reasonable to the Journal, in which 
view we coincide, that a presumption in 
favor of accident should be raised, or, at 
least, that there should be a presumption 
against any intention to hurt. 


The New Jersey senate has taken action 
looking to the abolition of the ancient and 
outworn custom of “ engrossing ” legislative 
bills. We have heretofore called attention to 
the immense amount of wholly unnecessary 
work involved in this engrossment, and the 
constant incidental liability to expensive er- 
rors, no matter how competent and careful 
the clerks employed for this purpose may be. 
A properly verified, printed bill is in every 
way a more convenient, useful and permanent 
record, and its official use will save many 
thousands of dollars. The engrossing of bills 
is an antiquated practice which should be 
abolished by every legislature in the United 
States which has not already done so. 


The Supreme Court of Georgia recently 
passed upon the novel question whether the 
contract of marriage is such a contract as is 
contemplated by the law which provides that 
contracts entered into and signed on Sunday 
shall be illegal and void. It appears that in 
1850 a Mrs. Cone married a Mr. Underwood, 
and in the marriage contract reserved her 
estate for herself and her children. Mrs. 
Cone’s grandson, in a suit for the ownership 
of the property, was not permitted to intro- 
duce the marriage contract as evidence, the 
defense showing that it was concluded on a 
Sunday. The judge of the Atlanta Superior 
Court held that a Sunday marriage contract 
was as void, so far at least as its effect on 
property rights was concerned, as any other 
Sunday contract in regard to labor or em- 
ployment. This decision has been reversed 
by the Supreme Court, which declares that 
the lower tribunal overlooked an important 
distinction. The legislature, in enacting Sun- 
day laws, can only regulate ordinary employ- 
ment, “ while the entering into a marriage 
contract is not ordinary employment.” This 
may be true of Georgia, but would be more 
doubtful as applied to some of the Western 
States — the Dakotas, for example. 





Hotes of Cases. 





Supplementary Proceedings — Violation of In- 
junction — Contempt.—In Jackson v. Murray, 
decided by the New York Supreme Court, Appel- 
late Division, Second Department, in January, 
18908 (49 N. Y. Supp. 195), it appeared that a judg- 
ment debtor had a deposit in a savings bank, in 
her own name, “in trust” for her daughter. Il. 
was held that her act in drawing out and trans- 
ferring this money, after service upon her ot an 
injunction order in supplementary proceedings, 
constituted contempt of court, irrespective of 
whether the equitable title to the money was in 
the alleged beneficiary or not. The court said: 

The defendant has been adjudged guilty of con- 
tempt for causing to be drawn out a sum of 
money, which was deposited in the People’s Sav- 
ings Bank of Yonkers, after the service upon her 
of the injunction order herein. The money was 
deposited in the bank in the name of “ Catherine 
Murray, in trust for Julia Murray.” It may be 
true that the equitable title to the money was in 
the cestui que trust (Cunningham v. Davenport, 147 
N. Y. 43, 41 N. E. 412). It is equally true that 
a court would be authorized to find, upon the evi- 
dence, in a proper action, that the money was in 
fact the property of Catherine Murray. But, how- 
ever this may be, she was invested with the legal 
title to the money when the order was served, 
and when the same was drawn out. Her act in 
transferring the fund was, therefore, a violation of 
the order, within the authority of People v. Kings- 
land (42 N. Y. 325), and authorized the order 
which was made. 

Gift of Book Accounts — Symbolic Delivery by 
Transfer of Book.—In Jones, adm’r, v. Moore 
(14 S. W. R. 126), decided by the Court of Ap- 
peals of Kentucky, the appellee, Frank Moore, an 
infant, suing by his father and next friend, brought 
action against S. K. Mills, administrator of R. A. 
Jones, to recover a book of accounts alleged to 
have been given to him by R. A. Jones, who was 
his uncle, in consideration of love and affection, 
and services rendered, and also the proceeds of 
accounts collected by Mills—part before the 
death of R. A. Jones and part after his death —as 
his administrator. The court said: The evidence 
conclusively shows that the gift was made in con- 
sideration of love and affection, and we think it 
satisfactorily appears that the gift was completed 
by delivery of possession, and acceptance by the 
donee. Appellant was, therefore, not prejudiced 
by the assumption of fact by the court, in an in- 
struction given, that the gift was made and com- 
pleted. But, if the court erred at all in that 
instruction, it was in the assumption, to the preju- 
dice of appellee, that such gift was made in con- 
templation of the death of the donor; for, in our 
opinion, the evidence shows it was, instead, a gift 
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inter vivos. However, treating it as a gift causa 
mortis, as the court seems to have done, the ques- 
tion was fully submitted to the jury whether the 
donor subsequently revoked the gift; and upon 
that issue the jury, having evidence to support the 
verdict, found in favor of appellee, and we have no 
right to disturb that verdict. The position of 
counsel, that an account or book of accounts can- 
not be the subject of transfer as a gift, is unten- 
able; for, while a mere account, or even a book 
of accounts, may not be, per se, evidence of in- 
debtedness by the person against whom they are 
drawn, there may exist a property right, of an 
equitable character, enforceable against the debtor 
upon proof of their correctness, and such property 
right is subject to transfer, either in writing or by 
parol, and either as a gift or on contract. 


—_—_—>—_——. 


JUSTICE BREWER ON “THE NATION’S 
ANCHOR.” 
HE address of Justice David J. Brewer, of the 
Supreme Court of the United States, at the 
Lincoln birthday celebration by the Marquette 
Club of Chicago, on the suggestive subject, ** The 
Nation’s Anchor ” — meaning, of course, the great 
tribunal of which he is a member — was such a 
notable one that we cannot refrain from giving it 
to our readers in full. Justice Brewer spoke as 
follows: 

“Mr. Chairman and Gentlemen of the Marquette 
Club: This is the most cosmopolitan city on the 
face of the globe. Every citizen of Chicago ad- 
mits the fact. Within its limits all ages of history 
are repeated, all nations and races are represented. 
Nothing of sight, sound or smell has been known 
in time or space but has here its counterpart. Who 
has not heard of Babel, with its dissonant voices 
and its confusion of tongues? But Babel was only 
a kindergarten in languages compared with Chi- 
cago. The sense of smell is never disappointed. 
Germany may boast of her many-scented city of 
Cclogne; but as the proud dweller by the stream 
which courses through your midst sniffs the even- 
ing breeze he challenges the world for a larger 
variety or a greater intensity of smell. And with 
a prodigality of enormous wealth and a charity 
tempered by wisdom, you do not propose to ap- 
propriate all this fragrance to yourselves or to 
waste it on the desert air, but to distribute it 
freely among the dwellers by the the banks of the 
Illinois and in the upper Mississippi Valley. 

“The wandering Jew finds here a home, and 
establishes himself in magnificence surpassing that 
of Solomon in all his glory, having around him all 
that monarch possessed, save 999 of his 1,000 
wives, and, thanks to the capacity of the Chicago 
divorce courts, may have even a thousand wives, 
provided he will take them consecutively and not 
contemporaneously. 





Two Pits AND CORNERS. 


“The ancient Joseph was thrown by his broth- 
ers into a pit, only to emerge therefrom as a suc- 
cessful speculator in Egyptian grain, but the Chi- 
cago Joseph throws everybody in your pit and 
puts up a corner in wheat so immense as to make 
even a mummied Pharaoh groan with envy. 

“ I heard the chief justice of the United States, 
himself a citizen of this ‘mo mean city,’ exultingly 
declare that Chicago had within its limits more 
Poles than any city in Poland, more Bohemians 
than any city in Bohemia, more Germans than any 
city in Germany save Berlin, more Irish than any 
city in Ireland except Dublin, more Italians than 
any city in Italy save Naples and Rome. And 
then I ventured to add, as a suitable climax, 
doubtless more saints and sinners than any places 
in the universe save heaven and hell. The chief 
justice promptly admitted the charge as to the 
saints, but evidently thought that New York 
might be a successful rival in the matter of sin- 
ners. The air of sanctity which fills this room 
sufficiently attests from which class of your people 
this gathering has been summoned. 

“In this cosmopolitan character and in the 
heterogeneous elements of its population, Chicago 
but typifies the nation, of which it is the great 
central city. This is the one land towards which 
all nations move, and within whose borders every 
race save the ‘ heathen Chinee’ finds welcome and 
ahome. John on Patmos doubtless had no apoca- 
lyptic vision of America, although he pictures it 
when he spoke of that ‘ great multitude, which no 
man could number, of all nations, and kindreds, 
and people, and tongues.’ It is the genius and 
mission of our country to take these heterogene- 
ous elements, these fragments of varied and oft- 
times antagonistic races, and weld and fuse them 
into one homogeneous people, whose great 
achievements shall be equal rights and universal 
liberty. 


WISDOM OF THE FATHERS. 


“Ts this achievement within the reach of man? 
Yes, thank God, it is; made so by the grand con- 
ception of a written Constitution and a permanent 
and independent judiciary. The fathers may not 
have foreseen the marvelous mingling of all races 
within our borders which the century has accom- 
plished, and yet if they had foreseen it they could 
not have devised a wiser system of government 
than that which placed in organic laws limitations 
upon the powers which a majority may exercise, 
and created a tribunal separate from the law- 
making body to determine at the instance of any 
citizen whether those limitations have been passed. 
Power to make a law, and at the same time to de- 
clare that that law does not transcend any consti- 
tutional limitations is equivalent to power to 
ignore those limitations whenever a temporary 
exigency may demand. 
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“Tt is true that in Great Britain liberty abides 
without any written constitution. There is no or- 
ganic instrument which the people have lifted up 
above their representatives, beyond whose terms 
and limitations those representatives may not go. 
The will of the people, be it ever so changing, is, 
as expressed from day to day in the legislative 
enactments of parliament, the supreme and incon- 
testable law. If, as one of the English judges said 
to a friend, ‘ parliament should enact that Lord 
Salisbury might without compensation take pos- 
session of Hawarden Castle, and oust therefrom 
its present proprietor, William E. Gladstone, the 
courts would be bound to enforce that as the law 
of the Jand.’ 

* But parliament never does such a foolish and 
unrighteous thing; and why? Because of the 
checks and counterchecks in her legislative sys- 
tem growing out of the essentially different char- 
acteristics of her two legislative bodies, because of 
the conservative natures of the single homogene- 
ous race — the Anglo-Saxon — which fills the land 
and controls the government, and because of the 
limited suffrage which restricts the power. to the 
more conservative of even that race. By reason of 
these three facts, despite the monarchical form of 
government, despite the absence of any constitu- 
tional restraints, liberty finds a stable abiding 
place in the English Isles. 

“In this country the legislative bodies of the 
nation, though differently selected, represent the 
veters. We have universal suffrage and a popula- 
tion as heterogeneous as the different races of the 
world will permit. An unrestricted and absolute 
legislative freedom would certainly sweep on to 
despotism of the mob, whose despotism is always 
followed by the man on horseback. 


PEOPLE v. RABBLE. 

“Let mo one misunderstand me or impute an 
intent to assert that our institutions are perfect. 
The order which reigns in Warsaw is not the 
great end of political existence. True, I do not 
stop to discuss what changes, social and political, 
ought to be made. I concede that many are neces- 
sary, made so by the rapidly varying conditions of 
life, and very likely to become more imperative in 
the days to come. Those changes may be radical 
and far-reaching, and I am glad to note that the 
best and most earnest thought is being given to 
the consideration of what ought to be done. Aill 
I insist upon is that they shall be wrought out by 
the deliberate action of the whole people in the 
appointed way. and not foisted upon us by any 
crowd that may happen to gather at the street 
corner. 

“We see too often the spectacle of some local 
and limited gathering of individuals, some associa- 
tion or organization, meeting and, like the three 
tailors of Tooley street, resolving, ‘We, the peo- 
ple” forgetful of the facts that seventy millions of 
people have freighted their all of earth in this, 





our goodly ship of state, and that they have the 
supreme right to say that no mere handful shall 
lower a single sail or take the rudder from the 
hands of the select pilots. Whatever is to be 
accomplished in the way of change shall not be 
by the South American habit of revolution, but 
by the North American process of evolution. 

“If against some local movement, some effort of 
a few, the Supreme Court calmly lifts its staying 
hand and says, ‘ Thus reads the Constitution,’ let 
no man haste to destroy that court or weaken its 
power in order that the restraints of the Constitu- 
tion may be safely ignored, but let the people 
proceed in the appointed way to change or remove 
any restraints in that instrument which they be- 
lieve stand in the way of a better social and politi- 
cal life. 

“GOVERNMENT BY INJUNCTION.” 

“No one can be blind to the fact that there is 
to-day in the land a movement to displace the 
courts. It is part and parcel of the scheme to 
array the many against the few, the masses against 
the classes, and this is done under the pretense of 
realizing a more complete government by the peo- 
ple. The leaders are too adroit to propose their 
total abolition. The cry is to shear them of juris- 
diction and leave them like painted ships on a 
painted ocean. The shibboleth of this movement 
is ‘government by injunction,’ and in support of 
the claim that there is danger of liberty from the 
action of courts, great names are invoked, even 
the name of him whom we honor to-night. They 
quote his declaration that if the policy of the gov- 
ernment upon vital questions affecting the whole 
people is to be irrevocably fixed by a decision of 
the Supreme Court, the people will cease to be 
their own masters, ignoring that in the same great 
message he declared that the decisions of that 
court in any case must be binding upon all the 
parties thereto; that it was a duty from which 
judges could not shrink to decide all cases prop- 
erly brought before them, and that it was no fault 
of theirs if such decisions were turned aside to 
pelitical purposes. 

“T am as much opposed to government by 
judges as any man. They are no more qualified 
to exercise the functions of government than the 
clergy, and a theocratic government was long 
since proved a failure. But the writ of injunction 
is not an act of legislation. It creates no new law. 
It only enforces rights which the Constitution and 
the law have theretofore declared sacred. Ht is as 
old as the struggle of the English-speaking people 
for liberty, and it has been used to protect and not 
to govern. 

“The only distinguishing feature of it in the 
practice of to-day is one necessarily growing out 
of the great combinations of men and capital. It 
is sometimes applied for against many instead of 
against a single individual. Do numbers change 
rights? If one man trespasses on my property, 
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and I may have injunction to restrain him, is my 
right to protection any the less clear because a 
thousand join in the trespass? The common sense 
of every one thunders an answer in the negative 
and affirms that there is nothing more despicable 
in any idea of justice than an effort to measure it 
by numbers of votes or wealth. The great strike 
of which this city was the historic centre attests 
the wisdom of judicial interference. As one of 
the leaders in it declared, ‘It was not the soldiers 
that ended the strike, it was not the old brother- 
hoods that ended the strike, it was simply the 
United States courts that ended the strike.’ 


TruE GLORY OF THE STRIKE. 


“And to the great honor of the men who were 
engaged in it, be it said that while they yielded not 
to any show of force, they did yield to the deci- 
sions of the lawfully constituted tribunals of the 
nation. The peaceful ending of that strike is a 
supreme attestation of the power of the American 
people to govern themselves. That honest and 
true-minded men were on both sides of that con- 
troversy no sensible man doubts, and that it was 
settled judicially and not by bayonets and bullets 
is the glory of all. And here let me say in passing 


that the hero of that struggle for the domination 
ot law was Circuit Judge William A. Woods, whose 
name will be revered and honored through the 


coming ages long after the memories of his critics 
and assailants shall have become like the body of 
Lazarus four days in the grave. 

“Tt is not part of the functions of a judge to 
govern, and notwithstanding the talk about gov- 
ernment by injunction, there has never been any 
attempt by courts to exercise the funciions of gov- 
ernment. That it was the understanding and pur- 
pose of the framers of the Federal Constitution 
that the judiciary should exercise the power of 
determining whether any given statute conflicts 
with the fundamental law was affirmed early in 
the history of the court in a vigorous opinion of 
the great chief justice, and has been affirmed and 
reaffirmed again and again since, and has been 
and is the general understanding. That such is 
the true interpretation of the Constitution is evi- 
dent from the fact that there has never been any 
serious effort for a change. That the judiciary 
might never usurp the functions of government 
and attempt to legislate, it was given no power 
over the purse or sword of the nation. It can 
neither itself legislate nor compel congress to leg- 
islate. It can take no money out of the public 
treasury, neither can it direct the movement of 
the army of the nation. It has to depend on con- 
gress for the means of its exis!ence, and appeal to 
the executive for the enforcing of its judgments. 


TRIBUTE TO SUPREME Court. 
“ And now how during the century of the na- 
tional life has the Supreme Court discharged the 
solemn duties imposed upon it? That it has made 


stitution and laws of the United States. 





mistakes is undoubted. No sensible man off or 
on the bench ascribes to it infallibility. I cer- 
tainly should be the last to believe it infallible. [ 
know it is often wrong — it frequently overrules 
me. And yet, notwithstanding its mistakes, that 
in the past at least (for of the present it is not 
fitting that I should speak) it has proved worthy 
of its high trust, the common judgment of 
thoughtful men the world over affirms. Better, 
far better, to suffer the injuries which come from 
its occasional mistakes than the marvelous wrong 
which would flow from the attempt to settle all 
questions of right and wrong, of power or the 
lack of power, by the mere matter of numbers or 
the accumulation of majorities. 

“ It has been well said that in an early day John 
Marshall took the Constitution, penned by the 
marvelous genius of Madison and Hamilton, and 
stamped upon it in large and luminous letters the 
single word ‘ Nation.’ That word is to-day the 
great interpreter of our Magna Charta. True, to 
make it indelible cost a war, but the martyr blood 
of him whose birth we this evening commemorate 
transcribed it from written instruments to loving 
hearts and into the life of this republic, and now 
so long as the United States endures — 

* O’er all this land one flag shall float, 
One song ascend from every throat, 
That flag this banner of the free, 
That song the song of liberty. 


SouRcE OF PRESENT STRAIN. 

“ No one can fail to discern that the great strain 
through which this nation is now to pass in 1.s 
political and judicial life springs not from the 
conflicting relations of the national government 
tc. the States. Those have been settled by the war. 
The strain will come from the fact of our rapidly 
increasing population, and the struggle to throw 
off all constitutional guarantees of protection to 
liberty and property as more restraints on the so- 
called liberty of the many. In the presence of 
this strain I invoke the thoughtful attention of 
every man to the oath which each justice of the 
Supreme Court must take: 

rn, , do solemnly swear that I will ad- 
minister justice without respect to persons and do 
equal right to the poor and to the rich, and that I 
will faithfully and impartially discharge and per- 
form all the duties incumbent on me as justice of 
the Supreme Court, according to the best of my 
abilities and understanding, agreeable to the Con- 
So help 
me God.’ 

“‘ God forbid that any man elevated to a position 
ou that bench should ever prove recreant to the 
solemn obligations of that oath, taken on earth, 
but recorded in heaven. 

“Tt is a curious anomaly of the present day that 
from some in this land we hear the feverish cry of 
‘ Down with the courts and let the will of the tem- 
porary and shifting majorities settle all questions 
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of power and right,’ while at the same time from 
others come an earnest call for the adjustment of 
disputes between nations through the peaceful 
processes of arbitration. Courts for disputes be- 
tween nations, but no courts for disputes between 
the government and individuals — between the 
majority and the minority. These dissonant voices 
only accentuate the fact that within our hetero- 
geneous body politic there are depths as well as 
heights. 
CRITICISM OF SUPREME CouRT. 


“It is a mistake to suppose that the Supreme 
Court is either honored or helped by being spoken 
of as beyond criticism. On the contrary, the life 
and character of its justices should be the objects 
of constant watchfulness by all, and its judgments 
subject to the freest criticism. The time is past 
in the history of the world when any living man 
or body of men can be set on a pedestal and deco- 
rated with a halo. True, many criticisms may be, 
like their authors, devoid of good taste, but better 
all sorts of criticism than no criticism at all. The 
moving waters are full of life and health; only in 
the still waters is stagnation and death. 

“T remember seeing in an eastern paper imme- 
diately after the decision in the well-known income 
tax case a most extravagant eulogy upon the Su- 
preme Court as the great defender of the rights 
of the few States against the many, and of the 
accumulation of property against unconstitutional 
assaults. And when thereafter by that court the 
act of congress denouncing all contracts, combi- 
nations and conspiracies in restraint of trade was 
held applicable to a combination between railroads 
to prevent competition in rates, that same paper 
contained an article expressing the most extraor- 
dinary surprise that men supposed to be of ordi- 
nary intelligence could be guilty of such a stupid 
blunder. 

“ The one article could be condensed in a single 
clause, ‘A Daniel come to judgment; yea, a Dan- 
iel!’ and the other in the equally short and ex- 
pressive phrase, ‘An ass within a lion’s skin.’ 
Now, it is the inalienable right of every American 
citizen, according to the peculiar construction of 
his organs of hearing, to recognize in the judg- 
ments of that court either the voice of a Daniel or 
the braying of an ass. 


CONFIDENCE IN THE PEOPLE. 

“Tt is often said that the courts act as though 
they had no confidence in the people. But surely 
that it a grievous misunderstanding of the truth. 
On the contrary, they have the most abounding 
confidence. They believe that when the people 
framed the organic law they meant that it should 
be the measure of all rights and the limitations of 
all powers, and when they intrusted to the courts 
the duty of determining whether any single act 
conflicts with that organic law they meant that 
those courts should discharge that duty in the fear 
of God and according to their unbiased and de- 





liberate judgment. They have abundant confi- 
dence that the people will honor them for their 
leyalty to this duty in the face of all opposition 
and denunciation, and he in the long run will 
alone receive honor at their hands who in every 
time of question and excitement stands firm by 
his convictions. 

“A judge is not indifferent to popular approval, 
but it is that approval which comes at the last, and 
rot at the first thought. Never was there a 
grander judicial utterance than that which fell 
from the lips of Lord Mansfield as an excited 
populace surged up against the gates of West- 
minster demanding a judgment according to their 
notions. ‘I wish popularity, but it is that popu- 
larity which follows, and not that which is run 
after. It is that popularity which sooner or later 
never fails to do justice to the pursuit of noble 
ends by noble means.’ And to-day, despite all 
tumultuous and passionate cries, it is as certain as 
holy writ that that judge will be forgotten who 
simply bends the eager ear to catch the rum- 
blings of the popular voice, while the immortal 
laurel waits for him who has the unfailing cour- 
age of his convictions, and who fearlessly asks 
only the single question, ‘ What saith the Consti- 
tution?’ 

BLESSING OR CLAMOR. 


“ Do not be discouraged. Let not the noise and 
confusion which prevail in the low lands of our 
political life alarm you. We are a garrulous peo- 
ple. In the valleys is the endless gabble of the 
demagogue, the cry and tumult of temporary pas- 
sion. It is not portentous of evil, but, on the con- 
trary, prophetic of good. Let every individual 
thrust into the seething mass of public opinion his 
own views of what ought and what ought not to 
be done. Let the clamor go on. It is a blessed 
thing — blessed in every direction. It relieves 
the blatant whose stomach is always full of wind, 
and the great public discussion will surely separate 
the wheat from the chaff, sift the wisdom from the 
folly and finally work out that which is best for 
all. 

“T have abiding faith in the judgment of the 
American people. Above the valleys of political 
clamor and noisy strife I see rising in unchanging 
stability the rock-ribbed mountain peaks of calm, 
deliberate judgment. And so sure as the moun- 
tains endure, so sure will the sober second thought 
prevail. The confusion of tongues will some day 
end. The speech at Gettysburg will remain an 
undying prophecy: ‘Government of the people, 
by the people, and for the people shall never per- 
ish from the earth.’ 


DEMOCRACY AND NIAGARA. 

“That grim and cynic Scot, Thomas Carlyle, 
looking at the tumultuous movements which so 
often sweep through this land of government by 
the people and of the people, sneeringly remarked 
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that democracy was shooting Niagara. He saw 
in those movements only a flood which was 
sweeping Jaw and order and the foundations of 
society onward to the brink of a destroying preci- 
pice. But Niagara presents two visions: You 
stand on the bank and you see an angry flood 
sweeping onward, and bearing everything on its 
bosom to the fearful and fatal jump. It is em- 
blematic and symbolic of destruction. You turn 
your eye in the other direction and you see that 
mighty flood subdued by the hand of man to the 
dominion of law, and its awful energies trans- 
muted into electric force, which is borne to the 
neighboring cities, giving them ceaseless light and 
regulated power. 

* So it is with the tempestuous democratic flood. 
Unrestrained, unchecked, it will sweep onward, 
bearing all things to certain destruction; but sub- 
jected to restraining law, its tremendous and irre- 
sistible force will be transmitted into beneficent 
light and power to illumine the upward ways of 
humanity, and strengthen every effort for the 
bringing in of that millenial day when peace and 
prosperity shall enfold the earth with glory.” 


CONSPIRACY—LABOR UNIONS-SECURING 
DISCHARGE OF NON-UNION WORK MEN-— 
INDICTMENT, SUFFICIENCY OF.-SEC. 66, 
ILLINOIS CRIMINAL CODE, 


CrIMINAL Court, Cook County—BakeEr, FRANK, 
JUDGE. 
PEOPLE OF THE STATE OF ILLINoIs v. E. A. Davis 
ET AL. 
Opinion filed February 11, 1898. 

Conspiracy — Indictment — Sec. 46, Crim. Code.— 
It is essential to the sufficiency of an indict- 
ment for conspiracy, found under section 46 of 
the Criminal Code of this State, containing a 
precise statement of the means agreed upon by 
the defendants to effect their alleged malicious 
intent to injure others in their employment, 
that the means so alleged to have been agreed 
upon are in law wrongful and wicked. 

Interfering with the Business or Employment of 
Another.— A man engaged in a particular 
trade or calling has a right to say what he 
pleases, to induce, to advise, to exhort, to 
command another engaged in the same line of 
work to quit the employment of the master, 
or the master to discharge such other work- 
man, provided he does not slander or deceive 
or commit any other of the wrongs known to 
the law of which speech may be the medium. 

Master and Servant — Right of Employe to Quit— 
Refusing to Work with Another. — A man has 
a right, under the law, not to work or not to 
pursue a particular trade or calling, or to de- 
termine when or where or with whom he will 
work, 





F. L. Barnett, assistant State’s attorney, for the 
People; Davidson & Trumbull, of counsel; John 
F. Geeting and Henry C. Geeting, for defendants. 


OPINION. 


Baker, J. — This is a motion to quash an in- 
dictment against four defendants, which is found 
under and intended to charge a violation of the 
following provisions of section 46 of the Criminal 
Code: “ If any two or more persons conspire or 
agree together with the fraudulent or malicious 
intent wrongfully and wickedly to injure the per- 
son, character, business or employment or prop- 
erty of another * * * they shall be deemed 
guilty of a conspiracy, and every such offender, 
whether as individuals or as officers of any society 
or organization, and every person convicted of 
conspiracy at common law, shall be imprisoned in 
the penitentiary not exceeding five years, or fined 
not exceeding five thousand dollars, or both.” 

The first count of the indictment charges that 
the defendants were members of a certain union, 
viz., the Hoisting Engineers’ Association; that 
Charles and Dennis were in the employ of the 
Thomas Elevator Company; that the defendants 
did, unlawfully, etc., conspire and agree together 
with the fraudulent and malicious intent to wrong- 
fully and wickedly injure the business of Charles 
and Dennis by unlawfully, etc., demanding of said 
elevator company the discharge of Charles and 
Dennis for the reason to be represented to said 
elevator company by the defendants; that Charles 
and Dennis were not members of said association, 
and then to “call off” certain engineers in the 
employ of said elevator company who were mem- 
bers of said association if said demand was not 
complied with “for the purpose then and there of 
stopping the work of said Thomas Elevator Com- 
pany, and thus throw said Charles and Dennis out 
of their employment.” It then avers the execution 
ef said agreement, the demand, refusal, “ calling 
off” of the union engineers by defendants, and 
avers that thereby the work of said elevator com- 
peny was stopped, and by reason thereof said 
Charles and Dennis discharged from their em- 
ployment. 

The second and third counts are identical with 
the first, save that the intent alleged in the second 
is to injure the “employment,” in the third the 
“business and employment” of Charles and Den- 
nis. It is not alleged that any contract of employ- 
ment for any period existed either between the 
elevator company and the union engineers, or be- 
tween the company and Charles and Dennis. 

To constitute an offense under the provisions of 
section 46 above quoted, there must be the agree- 
ment, with the fraudulent or malicious intent, 
“ wrongfully and wickedly” to injure the business 
or employment, etc., of another. The agreement 
with the fraudulent or malicious intent to injure is 
not enough. The agreement must include the pur- 
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pose to carry into execution the fraudulent and 
melicious intent to injure “ wrongfully and wick- 
edly,” that is, by the use of wrongful and wicked 
means. It may be that an indictment in the words 
of the statute charging that the defendants did con- 
spire and agree together with the fraudulent and 
malicious intent wrongfully and wickedly to injure 
Charles and Dennis in their employment would be 
sufficient, but in this indictment there is a precise 
statement of the means agreed upon by the defend- 
ants to be used to carry into effect their alleged 
malicious intent to injure Charles and Dennis in 
their employment; and hence, if the means so 
alleged to have been agreed upon are in law 
wrongful and wicked, the indictment well and suf- 
ficiently charges a conspiracy under the statute. 
And, on the other hand, if the means so set out 
in the indictment are not wrongful and wicked, 
the indictment cannot be held well or sufficiently 
to charge a conspiracy under the statute, for if the 
means which the indictment alleged were agreed 
upon to be used are not wrongful and wicked, in 
no just sense can the indictment be held to charge 
aconspiracy and agreement by the defendants with 
the fraudulent and malicious intent “ wrongfully 
and wickedly ” to injure Charles and Dennis. The 
words “ wrongfully and wickedly” in the statute 
are to be understood as meaning the use of means 
in themselves “ wrongful and wicked” independ- 
ently of combination. We cannot say that the means 
are wrongful and wicked because of the agreement 
to use such means to carry out a malicious intent 
te injure. The thing prohibited is an agreement 
with the malicious intent wrongfully and wickedly 
tc injure. Whether such intent exists depends 
upon the means agreed upon to be used to carry 
out the malicious intent to injure. To say that the 
means agreed upon are wrongful and wicked be- 
cause of the agreement to use such means to carry 
cut the malicious intent to injure amounts to say- 
ing that the means receive a character of wrorgful- 
ness and wickedness from the agreement to use 
such means in a manner which depends for its 
own wrongfulness and wickedness upon the means 
so agreed upon. 

The means set out in the indictment as the 
means agreed upon by the defendants to be used 
to carry out their malicious intent to injure 
Charles and Dennis in their employment are, in 
substance, that the defendants agreed together to 
demand the discharge of Charles and Dennis by 
the elevator company for the reason to be stated 
to said company, that Charles and Dennis were 
not members of the Hoisting Engineers’ Associa- 
tion, of which the defendants were members, and 
certain engineers in the employ of said company 
were also members, and to notify said company 
that in case of refusal to discharge Charles and 
Dennis the defendants would “ call off” from the 
employment of the elevator company the members 
of said association “for the purpose of then and 








there stopping the work of said elevator company, 
and thus throw said Charles and Dennis out of 
their employment.” There are cases which hold 
that a combination and agreement to use such 
means, as this indictment avers the defendants 
agreed together to use, is an indictable conspir- 
acy. At one time the associations, which in our 
day are known as trade unions or labor organiza- 
tions, would have been regarded as against public 
policy, as conspiracies in restraint of trade. I shail 
attempt no review of the authorities, no history of 
legislation either here or in England. It is suffi- 
cient to say that there has been a most marked 
change in public policy towards such organiza- 
tions. There and here such organizations are now 
recognized by law. The acts in question are not 
criminal independently of combination, but acts 
may be wrongful and wicked, though not criminal. 
Acts may be wrongful in morals or wrongful in 
law. It is only with the question whether the acts 
in question are wrongful in law that we are con- 
cerned. 

I shall not attempt to define or limit the words 
* wrongfully or wickedly,” as used in the statute. 
It is sufficient to say that in cases like this, where 
there is no suggestion of fraud, immorality, injury 
tc the public, or violation of contract, there must 
at least be a civil wrong, an invasion of the civil 
right of another, carrying with it the liability to 
repair the natural and direct consequences, where 
injury results to the person whose rights are in- 
fringed or invaded. 

If the acts which the indictment alleges the 
defendants agreed to do, to compass the discharge 
of Charles and Dennis with the malicious intent to 
injure them, constitute an actionable civil wrong, 
they must be regarded as wrongful and wicked in, 
law, and if they do not amount to a civil wro::.; 
and are not criminal, they cannot be regarded as 
wrongiul and wicked in law. Upon the question 
whether such acts, if done maliciously, constitute 
a civil wrong, we have no authorities in Lllinois, 
and I shall refer to but a single case, the case of 
Allen v. Flood, decided by the House of Lords, 
December 14th, 1897 (42 Solicitor’s Journal, 149). 
In that case the act complained of by plaintiffs was 
the act of Allen, the local delegate of a union, i 
demanding the discharge of plaintiffs by their 
employer, an iron company, and causing their dis- 
charge by-giving notice to the iron company that 
unless the company discharged the plaintiffs he 
would call out from its employ all the members of 
the union of which he was a delegate. And it was 
alleged and the jury found that Allen acted ma- 
liciously with intent to injure the plaintiffs. The 
plaintiffs had judgment, and that judgment was 
affirmed in the Court of Appeal, but reversed by 
the House of Lords. In the course of his opinion 
Lord Watson said: “ The existence of a bad 
motive in the case of an act which is not of itself 
illegal will not convert that act into a civil wrong. 
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A wrongful act, done knowingly, with a view to 
its injurious consequences, may, in the sense of 
law, be malicious, but such malice derives its es- 
sential character from the circumstances that the 
act done constitutes a violation of law.” Lord 
Herschel, in the course oi his judgment, said: “ Ii 
they (the members oi a union) resort to uniawiul 
acts they may be indicted or sued. Ii they do not 
resort to unlawful acts they are entitled to further 
their interests in the manner which seems to them 
best and most likely to be efficient. * * * I do 
not doubt that every one has a right to pursue his 
trade or employment without * molestation’ or 
‘obstruction, if those terms are used to imply 
some act of itseli wrongful. This is only a branch 
of a much wider proposition, namely, that every 
one has a right to do any lawiul act he pleases 
without molestation or obstruction. If it be in- 
tended to assert that an act not otherwise wrong- 
ful always becomes so if it interferes with another's 
trade or employment, and needs to be excused or 
justified, I say that such a proposition, in my 
opinion, has no solid foundation in reason to rest 
upon. A man’s right not to work or not to pur- 
sue a particular trade or calling, or to determine 
when or where or with whom he will work is, in 
law, a right of precisely the same nature and enti- 
tled to just the same protection as a man’s right to 
trade or work. They are but examples of that 
wider right of which I have already spoken. That 
wider right embraces also the right of free speech. 
A man has a right to say what he pleases to induce, 
tu advise, to exhort, to command, provided he 
does not slander or deceive, or commit any other 
o; the wrongs known to the law of which speech 
may be the medium. Unless he is thus shown to 
have abused his right, why is he to be called upon 
t. excuse or justify himself because his words may 
interfere with some one else in his calling?” The 
legal principle settled by the case is, that the exist- 
ence of a bad motive will not convert an act which 
is not of itself illegal into a civil wrong. 

“The test laid down to determine what acts of 
members of trades unions of the nature here under 
consideration are innocent and what wrongfu, . 
that, if the members of a union resort to unlawi: 
acts, they may be indicted or sued. If they do not 
resort to unlawful acts they are entitled to further 
their interests in the manner which seems to them 
best and most likely to be effectual, and both are 
to my mind correct and salutary rules. The latter 
is, after all, but a restatement in different words of 
the rule laid down by Chief Justice Shaw, in 1842, 
in the case of Commonwealth v. Hunt (4 Metcalf 
[Mass.], 134), when he said: “ The legality of such 
an association (a trades union) will therefore de- 
pend upon the means to be used for its accom- 
plishment. If it is to be carried into effect by fair 
or honorable or lawful means, it is, to say the 
least, innocent; if by falsehood or force, it may be 
stamped as an illegal conspiracy.” 
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There is no suggestion, even in the indictment, 
that the agreement into which it is alleged the 
defendants entered contemplated the use of iorce, 
falsehood or any other act of itself unlawiul, and 
in my opinion it follows that the acts which the 
indictment alleges the defendants agreed to do, the 
means they agreed to use cannot be held in law 
wrongful or wicked. 

The views here expressed find confirmation in 
the following provision of our Criminal Code, sec- 
tion 158: “ If any two or more persons shall com- 
bine for the purpose of depriving the owner or 
possessor of property of its lawful use and man- 
agement, or of preventing, by threats, suggestions 
of danger or any unlawful means, any person from 
being employed by or obtaining employment irom 
any such owner or possessor of property on such 
terms as the parties concerned may agree upon, 
such persons so offending shall be fined not ex- 
ceeding $500, or confined in the county jail not 
exceeding six months,” for under well-settled rules 
of construction it is but reasonable to infer that the 
legislature, in adopting section 158 as a section of 
the act of which section 46 was another section, 
intended to embody in section 158 all matter in 
relation to interference by combination and agree- 
ment between employe and employer, between 
capital and industry, which it was thought proper 
tc make the subject of a special criminal law. 

The case involves questions of great interest, 
and has been fully and most ably argued. It is to 
be regretted that the judgment about to be pro- 
nounced cannot be reviewed by our Supreme 
Court. That judgment is that the motion to quash 
the indictment must be sustained. 


—__>__—___ 


SPAIN’S LIABILITY. 


PROPOS of the questions which have arisen 
between the United States and Spain with 
reference to the liability of Spain for the destruc- 
tion of the Maine, the Boston Herald calls atten- 
tion to the case of the schooner Exchange (7 
Cranch, 116), in which Chief Justice Marshall gave 
the opinion. 

The schooner Exchange was libelled in the 
courts of the United States at Philadelphia, in the 
year 1811. and upon the ground that it was the 
property of American citizens. It was also alleged 
that the vessel had been illegally seized when near 
the port of Baltimore in the year 1809; that it had 
been converted into a vessel of war, and that it 
was sailing under the French flag and in the 
command of an officer having a commission from 
the emperor of France. It appeared, also, that 
the vessel made the port of Philadelphia under 
stress of weather. 

After a statement of the case and a statement 
of reasons for the opinion, the court said: “ The 
Exchange, being a public armed ship, in the serv- 
ice of a foreign sovereign, with whom the govern- 
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ment of the United States is at peace, and having 
entered an American port, open for her reception, 
on the terms on which ships of war are generally 
permitted to enter the ports of a friendly power, 
must be considered as having come into the 
American territory under an implied promise that, 
while necessarily within it, and demeaning herself 
in a friendly manner, she should be exempt from 
the jurisdiction of the country.” 

If we apply these propositions to the case of the 
Maine, the conclusions seem to be these: First, 
the Maine was lawfully in the harbor of Havana, 
but not within the jurisdiction of Spain; second, 
that, not being within the jurisdiction of Spain, 
she could not claim the protection of Spain. 

From these propositions it follows that Spain 
cannot be held responsible for whatever harm may 
have come to the Maine by accident or by the 
ciiminal conduct of persons not acting as the au- 
thorized agents of the Spanish government. 

If it shall appear that the Maine was destroyed 
by the orders of the Spanish authorities, then 
Spain must answer for the outrage in whatever 
form that government may be called to answer. 
The opinion of Chief Justice Marshall was fol- 
lowed by Attorney-General Cushing in the case of 
the Sitka, that was brought into the harbor of 
San Francisco as a prize during the Crimean war, 
and it has been sustained by Ortolem, the leading 
French authority on international law. 


——_ > —_—__ 


A MASTER OF IRISH LEGAL REPARTEE. 


CATTERED throughout the contemporary 
records and books of John Philpot Curran’s 
period there are many instances of his wonderful 
powers of wit, which can be recorded with a fresh 
delight, although he has been now eighty years 
in his grave. A few of Curran’s mots are given, 
hsphazard, by the London Law Times: 

When examining a witness to prove the delivery 
of coals which had not been paid for, Curran said, 
“The defendant got the coals?” “He did.” “I 
believe the payment was slack.” “ Indeed it was!” 

He had occasion to cross-examine Mr. Lundy 
Foot, the eminent snuff manufacturer of Dublin, 
and when Mr. Foot hesitated to respond to his 
question, Curran was sure to raise a laugh with 
“Surely that’s a poser —a devil of a pinch.” 

Mr. Foot and Curran were great friends, and on 
setting up a carriage Mr. Foot applied to Curran 
for a motto to be emblazoned with his coat of 
arms on the carriage. “ Would you mind it being 
in Latin?” asked Curran. “ Not if it suited,” was 
the reply. “ You will find it suits exactly — Quid 
rides!” 

A painter who was hard-pressed in cross-exami- 
nation by Curran acknowledged that he had taken 
the liberty of putting his arm round a lady’s waist. 
“Ah,” said Curran, “I suppose you mistook that 
waste (waist) for a common.” 





A person who was very precise in his conver- 
sation winced when one of the company pro- 
nounced “curiosity” “curosity.” ‘“ Oh,” said he 
in a low voice to Curran, “ how that man murders 
the language.” ‘“ Not exactly so bad,” was the 
reply. ‘“ He has only knocked an I out of it.” 

Curran was about to rise to cross-examine a wit- 
ness before a judge famed for his black letter lore. 
Before a question had been put, the witness looked 
at Curran and tittered. “ What are you laughing 
at, friend, what are you laughing at? Let me tell 
you that a laugh without a joke is like, is like——” 
“ Like what, Mr. Curran?” asked the judge, who 
thought he had Curran in a corner. “ Just exactly, 
my lord, like a contingent remainder without any 
particular estate to support it.” 

“My lord, my lord,” exclaimed a peasant under 
Curran’s cross-examination, “I can’t answer yon 
little gentleman. He’s putting me in such a doldrum.” 
“A doldrum! Mr. Curran, what does he mean 
by a doldrum?” remarked Lord Avonmore, the 
presiding judge. ‘Oh, my lord, it’s a very com- 
mon complaint with persons of this description. 
It’s purely a confusion: of the head arising from a 
corruption of the heart.” 

We have narrated in a former article some of 
the passages at arms between Curran and the 
bench during his earlier years at the bar. When 
he attained an indubitable position as a leader he 
did not hesitate to rebuke a chief justice and a 
lord chancellor. He was addressing a jury in one 
of the state trials in 1803 with his usual animation. 
Lord Norbury, the chief justice of the Common 
Pleas, who was presiding, had an evil reputation as 
“a hanging judge.” Curran observed that the 
chief justice shook his head in doubt or denial of 
one of his arguments. He paused and looked 
straight at the chief justice. “I see, gentlemen,” 
he said, “I see the motion of his lordship’s head: 
common observers might imagine that it ex- 
pressed a difference of opinion, but they would be 
mistaken —it is merely accidental — believe me, 
gentlemen, if you remain here many days you will 
yourselves perceive that when his lordship shakes 
his head there’s nothing in it.” Between John Fitz- 
Gibbon, Earl of Clare, the Irish chancellor, and 
Curran there was a deep-seated hatred extending 
over the greater part of their careers. FitzGibbon 
had fought, when he was attorney-general, a duel 
with Curran in a quarrel arising out of a scene be- 
tween them in the Irish house of commons. Cur- 
ran said that FitzGibbon on that occasion took 
deliberate aim at his heart, and he has stated that 
FitzGibbon’s hostility, which drove him out of 
practice in the Court of Chancery, entailed on him 
2 loss of at least £30,000. One day, when it was 
known that Curran was to make an elaborate ar- 
gument in Chancery, the chancellor brought a 
large Newfoundland dog with him upon the 
bench, and, during the progress of the argument, 
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he lent his ear much more to the dog than to zoun- 
sel, and at length began ostentatiously to [endle 
the animal. Curran stopped at once. ‘ Go on, go 
on, Mr. Curran,” said the chancellor. ‘“ Oh, I beg 
a thousand pardons, my lord. I really t20k iz for 
granted that your lordship was employed in con- 
sultation.” 

Curran and Egan fought a duel, owing to some 
temporary estrangement. The meeting was, how- 
ever, bloodless. Egan complained bitterly that the 
disparity of their sizes gave Curran an advantage. 
“TI might as well fire at a razor’s edge as at him,” 
said Egan, “and he may hit me as easily as a turf 
stack.” “I wish, Mr. Egan,” said Curran, “to 
take no advantage whatever of you. Let my size 
be chalked upon your side, and I am quite con- 
tent that every shot which hits outside that mark 
should go for nothing.” 


Legal Botes of Pertinence. 


Mr. Choate says that the law is superior to medi- 
cine. It is not For Mr. Choate has himself 
laughingly remarked that he could be bought to 
take either side of a case. You could not hire a 
great doctor to kill a patient. But you can hire 
the greatest lawyer to kill justice. — New York 
Tournal 

In the allotment of the justices of the Supreme 
Court of the United States among the several cir- 
cuits, Justice McKenna takes the Ninth Circuit, 
formerly assigned to Justice Field. The other 
assignments remain the same, and are as follows: 
First, Justice Gray; Second, Justice Peckham; 
Third, Justice Shiras; Fourth, Chief Justice Ful- 
ler; Fifth, Justice White; Sixth, Justice Harlan; 
Seventh, Justice Brown; Eighth, Justice Brewer. 


The architect of the new building which is to 
he erected for the Appellate Court, on Twenty- 
fifth street and Madison avenue, New York, is Mr. 
James Brown Lord, who has produced a splendid 
design. Competent judges say that local con- 
ditions have been met, and admirable provisior 
made for the practical needs of the court. The 
ovter material will be white marble, and the build- 
ing will be undoubtedly an ornament to the city. 

The Green Bag for February says: “‘ An eminent 
lawyer was Alexander McRae. He was, in the 
latter years of his life, consul at Paris. Once he 
was a candidate for the legislature against another 
lawyer named Samuel McCraw. A brother mem- 
her of the bar, who liked them both, wrote the 
following: 

Hurray for McRae and hurrau for McCraw! 

Hurray and hurrau for McRae and McCraw — 

Hurrau for McCraw and hurray for McRae! 

Hurrau and hurray for McCraw and McRae! 


Among the attorneys who were recently ad- 
mitted to the bar of the Supreme Court at Wash- 
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ington is Mrs. McCulloch, the wife of Frank H, 
McCulloch, of the Chicago law firm of Prussing 
& McCulloch. The Chicago Legal News say; 
Mrs. McCulloch is well known, not only to the 
members of the Chicago bar, but throughout the 
State; that she has been active for a number of 
vears in efforts to secure the passage of laws to 
make men and women equal before the law; and 
that she is an able woman, an eloquent speaker 
and a lawyer of ability. 





Tramps who hereafter steal rides on trains in 
Massachusetts will do so at their own peril. Re- 
cently the Supreme Court of that State overruled 
plaintiff's exceptions in the case of William Leon- 
ard v. Boston & Albany Railroad Co. The plain- 
tiff was stealing a ride on one of the freight trains 
of the defendant, and was injured at Westboro, 
when he attempted to get down from the car, 
having been ordered by a brakeman to get off. 
The brakeman at the time of giving the order un- 
coupled the cars, and when he did so the plaintiff 
fell. It was claimed that the brakeman acted 
wantonly. The court says that the plaintiff was 
not in the exercise of due care, and that if he 
ckose to ride in such a way he must take care of 
himself, which he did not do. 


An interesting question of law as to the exemp- 
tion of a party to a civil suit from arrest on a 
criminal charge, while on his way home from 
court, was heard by Judge McMichael in Quarter 
Sessions Court, No. 2 (Philadelphia), recently. 
The case came up on a writ of habeas corpus 
brought by John McPherson, who was the plain- 
tiff in a suit in Common Pleas Court. On Thurs- 
day, February 24, he left the court-room, and, 
after visiting his lawyer’s office, was arrested on 
a warrant issued by Magistrate Donnelly, charged 
with false pretenses. In default of bail he was 
committed to prison. Counsel argued that Mc- 
Pherson was exempt from arrest, as the statute 
provided that a party interested in a suit cou!d not 
be arrested upon going or returning from a court- 
heuse. The assistant district attorney contended 
that the authorities stated that a party was priv- 
ileged from arrest in any civil suit, but that the 
party could be served with a warrant in a criminal 
proceeding. After hearing both sides the court 
discharged McPherson. 


English Aotes. 


The appointment of Mr. Charles Arnold White, 
barrister-at-law, to be advocate-general for Ma- 
dras, in succession to the late Mr. James Henry 
Spring-Branson, is gazetted. 

A convict is not innocent because he is released 
by the home secretary — per Grantham, J. — says 
the Law Times. This is a strong reason for hav- 
ing a Court of Criminal Appeal, for, although a 
convict may not by the official release thereby be 
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proved to be innocent, he would be publicly re- 
habilitated by the reversal of the finding of a jury 
by a competent court. Serious matters of this 
kind should be removed from the region of 
secrecy and uncertainty 


Mr. Francis Philips, who has for over thirty 
years been one of the justices of the peace for 
East Kent, has resigned his seat on the bench on 
account of the issue of the muzzling order for 
that division of the county. He states that it is a 
mervel to him “that any magistrate can have so 
far lost all sense of fairness as to fine a poor man 
for breach of its order, while hounds, kept only 
for the amusement of the rich, are allowed to go 
unmuzzled.” It is said to be possible that other 
Kentish magistrates will follow Mr. Philips’ ex- 
ample. 


The danger incurred by kissing the Testament 
in a court of law is emphasized by a statement of 
Dr. Lys, medical officer of health to the Ware- 
ham Rural District Council. In his annual report 
just forwarded to the council Dr. Lys says: * The 
death of a constable at Coombe, in the parish of 
Langton Matravers, in January, was registered as 
due to acute ulceration of the throat, and there is 
every reason to attribute his fatal illness to the 
dangerous practice, from a sanitary point of view, 
of ‘kissing the Book’ on being sworn. He had 
attended the Petty Sessions at Wareham, and 
given evidence within a few hours of the com- 
mencement of the attack. The sanitary state of 
the cottage was satisfactory, and the water supply 
was proved by analysis to be excellent.” 


Hotes of Recent American Decisions. 


Accident Insurance. — Injuries caused by the 
intentional shooting of one person by another, 
after an altercation between them, may be acci- 
dental, within the meaning of an accident policy. 
The burden is on the company to show a failure 
by the insured to comply with the terms and con- 
ditions of the policy. Judgment for plaintiff be- 
low. Here affirmed against company. (Hester v. 
Fidelity and Casualty Co., 69 Mo. App. 186.) 


Attorney and Client.— In any transaction be- 
tween an attorney and client which is advanta- 
geous to the attorney, he is bound to show that it 
is fair, just and equitable, and that the client was 
in a position to deal with him at arm’s length. 
(United States v. Coffin, U. S. C. C., D. [Nev.], 
83 Fed. Rep. 337.) 


Criminal Law — Jury. —A verdict will not be 
set aside on account of an affidavit of a juror that 
he was induced to sign the verdict by a promise 
that the jury, in its verdict, would recommend de- 
fendant to executive clemency. (Henry v. State 
[Tex.], 43 S. W. Rep. 340.) 





Execution — Exemptions. — Proceeds of Life 
Insurance. — Land purchased by a woman out of 
the life insurance of her husband, and used by her 
as a homestead, is exempt as against a judgment 
rendered after the land was bought, founded on a 
claim against her for goods, not necessaries, sold 
while she was a married woman, and not a feme 
sole. (Baker v. Hines [Ky.], 43 S. W. Rep. 452.) 

Life Insurance — Health of Insured at Issuance 
of Policy — Knowledge of Agent — Waiver. — 
The provision of a policy of life insurance, that it 
shall be void in case the insured was not in sound 
health at the time of its issuance, is waived by 
the collection of premiums by an agent of the 
company, duly authorized, after knowledge of the 
illness of the insured. A statement by counsel for 
an insurance company on the trial of an action 
upon a policy, that the application for such policy 
is not in his possession, is sufficient to entitle the 
plaintiff to give secondary evidence of it, as the 
action is itself notice to the company to produce 
the application. The objection that plaintiff in an 
action upon a policy of life insurance has no in- 
surable interest in the life of the insured cannot 
be first raised on appeal. Judgment for plaintiff 
below. Here affirmed against company. (Metro- 
politan Life Ins. Co. v. Quandt, 69 Ill. App. 649.) 


Supplementary Proceedings— Limits Within 
Which Property May Be Reached. — Proceedings 
supplementary to execution are directed against 
property which, at the time of the order for his 
examination, the judgment debtor has in his pos- 
session or under his control, or which is actually 
due to him. No property subsequently acquired, 
no future earnings of any kind, and no earnings 
for personal services rendered within sixty days 
preceding such order, if necessary for the use of 
his family, can be reached. The same rules apply 
tu all supplementary proceedings against third 
parties, for they proceed upon an allegation to the 
effect that the third party has certain property be- 
longing to the judgment debtor which then and 
there ought to be applied towards the satisfaction 
of the claim of the judgment creditor. (In the 
matter of application of The Trustees of the Board 
of Publication & Sabbath School Work, pl’ffs, 
and judgment creditors, for examination in pro- 
ceedings supplementary to execution of Wm. J. 
Harsh. N. Y. Supreme Court, Co. of N. Y., Sp’l 
Term, Part IT.) 


Rew Books and Rew Editions. 
Jones on Easements; A Treatise on the Law of 
Easements. By Leonard A. Jones, A. B., 
LL. B. New York: Baker, Voorhis & Co. 
1898. 
This work, although entirely complete in itself, 
is a continuation of, and a companion volume to, 
Mr. Jones’ treatise on the Law of Real Property, 
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and, like that work, it has been written with the 
intention of stating the law of the subject with 
such completeness as to make the treatise of value 
to the courts and to the practicing lawyer. It may 
be said that the subject is one of exceptional diffi- 
culties. To these the author, who is concededly 
one of the foremost law-writers in this country, 
has given close and careful attention. With the 
view of making the work as thoroughly practicable 
as possible, he has not sought out or dwelt upon 
those questions that seemed to him for the most 
part theoretical. With the same idea in view, he 
has more fully treated those subjects which are of 
general and every-day use, devoting, for example, 
seven chapters to the subject of private ways, and 
one to public ways, embracing together about one- 
third of the volume, for the reason that rights of 
way are of greater practical importance than any 
other division of the subject of Easements. Other 
divisions of the subject which are fully treated are: 
Easements of support, lateral and adjacent; Party 
Walls, light and air; Water, Repairs, Extinction, 
Remedies at Law and Equity, etc. The author 
has cited a great number of cases — about five 
thousand in all. It is a pleasure to commend this 
work as a really notable addition to the law of 
which it treats. It is in one large octavo volume of 
830 pages, printed in the best style. 


—_—_>_—__——_ 


MARCH MAGAZINES. 

Prof. Goldwin Smith, in the March North 
American Review, discusses in a most suggestive 
way the question, “Is the Constitution Outworn?” 
After the lapse of a changeful century, the Con- 
stitution is, Prof. Smith declares, in some respects 
outworn, yet weak points, such for instance as the 
want of responsible control over finance, when 
distinctly seen, may in some measure be practi- 
ca'ly covered, and the edifice may be patched so 
as to stand, though it cannot be thoroughly re- 
paired. Its soundness is apparently about to be 
tried by the stress of no ordinary storm. 


An important contribution to the discussion of 
southern lynchings is the Rev. Dr. Edward L. 
Pell’s paper on “ The Prevention of Lynch-Law 
Epidemics,” in the American Monthly Review of 
Reviews for March. This article is written from 
the southern white’s point of view, and deals with 
the lynching evil fearlessly and candidly, and at 
the same time with an intelligence and breadth of 
view too often lacking in such discussions. It 
should be widely read both North and South. 


The Century opens with a paper on “ The Mam- 
moth Cave of Kentucky,” by John R. Proctor, 
formerly state geologist of Kentucky, and is ac- 
companied by many striking illustrations by Cas- 
taigne. John Sidney Webb describes “ The River 
Trip to the Klondike,” with pictures redrawn from 
photographs. Edward S. Curtis tells of ‘ The 





Rush to the Klondike Over the Mountain Passes,” 
also illustrated from photographs. Mrs. Sara Y. 
Stevenson, in her series of graphic papers dealing 
with French intervention in Mexico, pictures 
“Mexican Society in Maximilian’s Time, 1866,” 
John Burroughs writes in his most sympathetic 
vein of the “ Songs of American Birds.”” There is 
a paper by Richard T. Ely on “ Fraternalism y. 
Paternalism in Government,” and Gen. James S. 
Clarkson tells of the circumstances under which 
Gen. Grant wrote and delivered his famous Des 
Moines speech. In Dr. Mitchell’s serial, ‘ The 
Adventures of Francois,” the hero is swept along 
in the rushing tide of Jacobinism. Mrs. Burton 
Harrison’s ‘** Good Americans” reaches a fifth in- 
stallment. A novel topic with portraits is pre- 
sented in a paper by Rupert Hughes on * Women 
Composers,” among which several Americans are 
assigned high rank. There are two new “* Gal- 
lops” by the Century’s new writer, David Gray, 
and a characteristic story of the Pennsylvania 
Dutch, entitled ‘* Ein Nix-Nutz,” by John Luther 
Long, author of “Madame Butterfly.” The 
frontispiece of the number is Boldini’s portrait of 


Verdi. 


The leading features of Harper's for March are 
“An American Army Maneuver,” by Franklin 
Matthews, illustrated by Frederic Remington and 
R. F. Zogbaum; “ Social Pictorial Satire,” Part 
II, by George du Maurier, illustrated by drawings 
from Punch, and by portraits of Charles Keene 
and George du Maurier; “ Stirring Times in Aus- 
tria,” an account by Mark Twain of the recent 
disorders in the Austrian parliament, of which 
the author was a constant and critical spectator, 
illustrated by Clifford Carleton, T. de Thulstrup 
and Harry Fenn; * The Traditional Policy of Ger- 
many in Respect to Austria and Turkey,” an ex- 
planation by an eastern diplomat of the origin of 
the troubles Mark Twain describes; ‘ In the Wake 
of a War,” by Julian Ralph, illustrated from 
sketches made by Lester Ralph; “ The Earliest 
Painter in America: Recently Discovered Records 
of Gustavus Hesselius and of Our First Public 
Art Commission,” by Charles Henry Hart, illus- 
trated by engravings of Hesselius’ portraits of 
himself and his wife; ““ Reminiscences of Eminent 
Lecturers,” by Joel Benton, illustrated by engrav- 
ings; ‘“ The Century’s Progress in Anatomy and 
Physiology,” by Henry Smith Williams, M. D.. 
richly illustrated; and ‘‘ Our National Seminary of 
Learning,” an account by Prof. W. J. McGee of 
the forces which are tending toward the making of 
a university at Washington. The stories are “ The 
Skeleton on Round Island,” a Mackinac tale by 
Mary Hartwell Catherwood, illustrated by Clifford 
Carleton; ‘“ Destiny,” by Grace King; “One Man’s 
Idol,” a Canadian story by Georgiana Peel; and 
“The Problem,” by Ellen Duval. Henry Seton 
Merriman’s novel, “ Roden’s Corner,” reaches its 
third installment. 





